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Do Estate Planning Attorneys 
Have a Duty to Advise Their 
Clients Regarding Trustee-Owned 
Life Insurance?
By Barry D. Flagg and Neil E. Schoenblum

Introduction
When an attorney represents a client with respect 
to the client’s estate plan, the attorney owes that 
client certain duties and contractual obligations. 
These duties and obligations constitute the basis of 
the attorney’s liability in tort, fi duciary, and contract 
law. That liability is imposed when the attorney fails 
to render advice or renders incorrect or inadequate 
advice that results in damage to the client, be it the 
settlor or the trustee. Liability may also extend to the 
settlor’s intended benefi ciaries. 

Life insurance is a central component of many care-
fully crafted estate plans. The life insurance is often 
trustee-owned life insurance (TOLI), with the owner-
ship vehicle being an irrevocable life insurance trust 
(ILIT) created during the life of the settlor.1 Thus, one 

might assume that the law regarding the nature and 
extent of the attorney’s duties and contractual obliga-
tions with respect to life insurance, TOLI, and ILITs 
has been spelled out carefully in case law and com-
mentary. In fact, however, there is a surprising dearth 
of authority and commentary respecting these matters. 

Several relatively recent developments have accen-
tuated the need for addressing these matters. First, life 
insurance products and the mechanisms for owning 
them are becoming increasingly popular and, in some 
cases, quite sophisticated.2 Second, estate planning 
attorneys may well involve themselves, or be drawn 
in episodically or continuously, perhaps as a result 
of client pressure, into the design, implementation, 
oversight, and termination of these policies and the 
administration of trust vehicles for owning and man-
aging them. Third, the Uniform Prudent Investor Act 
(UPIA), which has been widely adopted, appears to 
have heightened the standard of care owed by a trust-
ee with respect to life insurance. This has a number of 
implications for the estate planning attorney and his 
or her own exposure to liability. Fourth, in response 
to the UPIA, certain states have enacted statutory 
relief, essentially exculpating trustees from liability 
with respect to TOLI. To the extent the trustee is “off 
the hook,” the dissatisfi ed settlor or benefi ciary can be 
expected to look elsewhere to be made whole when 
the policies or trust vehicle fails to deliver the antici-
pated benefi ts. An inviting target is the estate planning 
attorney. In this regard, the recent New York Court of 
Appeals decision in Estate of Schneider v. Finmann3 
indicates a more expansive conception of the duties 
and obligations owed by the estate planning attorney 
with respect to life insurance tax planning and TOLI. 
On the other hand, the precise scope of attorney duty 
and contractual obligation remains ill-defi ned. Fifth, 
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there still exist critical barriers to the estate planning 
attorney’s liability, notwithstanding the arguable ex-
pansion of the attorney’s duty of care. Two notable 
barriers, privity and the statute of limitations occur-
rence rule, are not what they once were, as courts 
have chipped away or, in some cases, demolished 
these stalwart defenses to liability. Yet, they still may 
afford the estate planning attorney protection, notably 
vis-à-vis trust benefi ciaries. 

The purpose of this article is to highlight for the 
estate planning attorney, who deals with life insur-
ance and TOLI, the exposure to contract, negligence, 
and fi duciary liability. The estate planning attorney 
simply cannot afford to ignore the changing, but still 
ambiguous, landscape of duty concerning this evolv-
ing area of law. The article seeks not only to fl esh out 
the current parameters of the jurisprudence, but to 
detail those everyday planning situations that could 
give rise to unanticipated duties and obligations.

I.  The Estate Planning 
Attorney’s Traditional Role 
with Respect to Life Insurance

Life insurance has been and remains a central tool in 
estate planning. It provides post-mortem liquidity to 
survivors and is a replacement fund for a portion of 
the estate lost to taxes.  It may also serve as a source 
of liquidity and borrowing during the insured’s life.4 

Tax considerations have been recognized as cen-
tral to the effective use of life insurance in estate 
planning.5 Because proper estate planning permits 
avoidance of estate taxation of the proceeds upon 
the insured’s death, as well as income taxation, the 
return on the investment in life insurance can be 
maximized. Traditionally, estate planning attorneys 
have advised their clients to establish ILITs so as to 
remove the life insurance from the insured’s federal 
gross estate and, thereby, avoid the estate tax.6 If the 
insured already owns the policy, the attorney will 
oversee its transfer, if possible, within the limits of the 
annual exclusion and lifetime exemption. Either way, 
the attorney is likely to provide advice regarding the 
use of Crummey letters with respect to the transfer of 
the interpolated terminal reserve value of the policy 
and with respect to future premium payments.7 Quite 
commonly, this ends the attorney’s involvement. 

Of course, the attorney’s efforts here are intended 
to maximize the after-tax return on investment. 
Nonetheless, this near singular focus of many estate 

planning attorneys on tax avoidance may be mis-
placed, and may make those attorneys vulnerable to 
new liabilities. Taxation is not the only cause for loss 
of the anticipated return on the life insurance invest-
ment. Another, and potentially more common, cause 
of loss is rooted in the prevailing and questionable 
life insurance industry sales practice of comparing 
illustrations of hypothetical policy values.8 Such illus-
trations are a commingling of the insurer’s actual cost 
representations intermixed with some often arbitrary 
assumption for the rate of return on invested assets 
underlying policy cash values. This scrambled form 
makes it diffi cult, if not impossible, for the client or 
the estate planning attorney to understand what is 
actually being charged, and, as such, instead gives 
the false impression that the illustrated premium is 
the cost of the policy. 

However, unless guaranteed, the premium is no 
more the “cost” of a life insurance policy than is 
the $2,000 contribution to an Individual Retirement 
Account (IRA). In both cases, the cost is the amount 
deducted from the life insurance premium and/or 
IRA contribution. In addition, the higher the assumed 
policy interest/earnings rate refl ected in these illus-
trations, the more policy costs are presumed to be 
paid by policy interest/earnings, and the lower the 
premiums that appear to be required. For this reason, 
many life insurance policies sold to clients using these 
illustrations of hypothetical policy values based on 
fi nancial assumptions did not pan out over time.9 

For example, in the 1980s, when interest rates were 
near all-time highs, prevailing industry marketing 
practices were focused on the sale of universal life 
and other interest-sensitive type products because 
point-of-sale illustrations commonly given to clients 
and their estate planning attorneys showed appar-
ently low premiums. However, these low illustrated 
premiums were calculated presuming then high inter-
est rates would remain the same forever (as silly as 
this sounds in hindsight). When interest rates declined 
back to historical levels, policies risked lapsing before 
the decedent’s death, unless timely action was taken 
to infuse the policy with additional cash or to substi-
tute a new policy based on more realistic illustrations, 
actual guarantees, and a reduced death benefi t. 

The “fl avor of the day” marketing practice con-
tinued in the 1990s with a shift in focus to selling 
variable life products when stock market returns 
were near all-time highs and when point-of-sale il-
lustrations were again given to clients and their estate 
planning attorneys showing apparently low premi-
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ums. Nevertheless, these low illustrated premiums 
were still calculated presuming then high assumed 
policy earnings rates would remain the same forever. 
When the stock market corrected, clients either re-
ceived unexpected calls for additional premiums or 
risked policies lapsing without value and without 
paying a claim. In both cases, these artifi cially high, 
and historically unsustainable, rates of return often 
masked high policy costs and led to unfulfi lled cli-
ent expectations, consumer complaints, arbitration, 
and litigation.    

The failure of the policy to perform properly as an 
investment may also be attributed in some situations 
to the particular insurer. For instance, over time, 
the insurer may not be able to maintain original 
pricing representations, may suffer from poor invest-
ment performance, or for other reasons may not be 
able to meet all its obligations, even though, at the 
acquisition of the policy, it was rated highly. The 
failure of the policy to perform over time may also 
be the result of the insured’s behavior. The insured 
may borrow from the trust that holds the policy. The 
trustee, seeking to accommodate the insured, may 
borrow against the policy in order to raise the funds 
to lend to the insured. Alternatively, if the policy is not 
self-sustaining, the failure of the insured to continue 
making contributions to the trust to fund the policy 
will jeopardize the original return on investment and 
even the very existence of the asset.10 

In short, minimization of the tax burden is only one 
facet of an overriding strategy of maximization of net 
return on investment. A proper recognition that tax 
savings are part and parcel of the more central inquiry 
into the appropriateness and viability of life insur-
ance as a trust investment is critical.11 Furthermore, 
this is not a one-time inquiry, but one of continuous 
monitoring and evaluation throughout the life of the 
insured and the existence of the trust.

While term insurance is ordinarily not considered 
as having an investment component for purposes of 
federal taxation,12 it, too, implicates investment deci-
sions in terms of the asset mix of the trust portfolio. 
Indeed, over time, reliance on term life insurance 
may prove unduly costly with respect to the intended 
return and may be unaffordable or nonrenewable. 
The open question is whether the estate planning 
attorney has a duty to advise the client as to whether 
the terms of the policy under consideration will yield 
the return at the anticipated cost. At present, there 
is no certain answer to this question, which may be 
largely fact dependent.

II. Uniform Prudent Investor 
Act and the Evolving 
Conception of Life Insurance 
Traditionally, life insurance trusts, unlike other 
trusts, have been funded with a single principal type 
of asset—life insurance. Often, the trustee owns a 
single policy, with, perhaps, some cash left over af-
ter payment of the periodic premium that has been 
contributed by the settlor. Other than the payment 
of a premium following contributions by the insured 
annually, or payments out of the cash buildup in the 
policy itself, the trust rarely involves activity or moni-
toring by the trustee. The expectation is that the policy 
will pay as promised at death. The trustee is often a 
relative, personal friend, or a professional, such as 
the estate planning attorney.13 Not uncommonly, the 
trustee’s minimal services are provided gratis. Those 
minimal services may well involve no more than 
receipt and deposit of contributions from the settlor, 
the sending out of Crummey letters to benefi ciaries, 
and after the passage of the requisite time period, 
payment of the annual premium to the insurer.14

Unfortunately, the precise fi duciary duty owed by 
a trustee of an ILIT to its benefi ciaries has never been 
clearly spelled out and still remains an unresolved 
question. Without a specifi c statute detailing that 
duty, if any, the practice has been to assume, without 
any serious inquiry, that the ILIT is a fi duciary-duty 
free zone. Now that virtually all states have enacted 
the Uniform Prudent Investor Act, this blasé attitude 
is giving way to more refl ective consideration of the 
matter. Furthermore, the wealth of life insurance 
options, many of which do not comport with the 
usual low balance for risk associated with a primary 
goal of a fi xed amount of death proceeds, enhances 
the need for investigation and monitoring from the 
acquisition of the life insurance to the date of pay-
off.15 A number of commentators have emphasized 
that life insurance must now be selected, managed, 
investigated, and monitored just like other assets.16 
While the poor performance of a single asset is no 
longer a basis for liability, the argument has been 
made that the failure to consider life insurance in the 
context of the overall portfolio and in comparison 
to other possible life insurance policies that could 
be acquired can result in a breach of fi duciary duty 
and surcharge.17 

The question whether the duties of the ILIT trustee 
regarding the portfolio are sui generis or, indeed, are 
not unlike those of the trustee of any other trust gov-
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erned by the UPIA remains unclear. Some indications 
of where the law is heading can be derived from an 
Indiana court of appeals decision, In re Stuart Co-
chran Irrevocable Trust18 (Cochran), which involved a 
suit by the children of the insured-settlor, contending 
that the trustee of an ILIT, KeyBank, had breached its 
fi duciary duty under Indiana’s version of the UPIA. 
The trust was formed in the 1980s to hold several 
then “popular” interest-sensitive-type products with 
a collective death benefi t of $4,753,539 and where 
cash values are required by regulation (as a practi-
cal matter) to be invested in high-grade bonds and 
government-backed mortgages. However, as interest 
rates declined in the 1990s and the equity markets 
boomed with dot-coms, these interest-sensitive 
products fell out of “fl avor” and were replaced with 
two variable universal life policies with a combined 
death benefi t of $8,000,000, where cash values 
were invested in various equity-type mutual-fund-
like separate accounts. After a period of poor market 
performance, the variable universal life policies also 
fell out of “fl avor” and were replaced with a single 
guaranteed universal life policy with a death benefi t 
of $2,536,000. Following the death of the insured, 
the benefi ciaries argued breach of fi duciary duty 
seeking damages of more than $5,000,000 (i.e., the 
difference between the $8,000,000 death benefi t of 
the variable life policies versus the $2,536,000 death 
benefi t from the guaranteed universal life policy). 
The court boiled down the issue to whether it was 
“prudent for the Trustee to move the trust assets from 
insurance policies with signifi cant risk and likelihood 
of ultimate lapse into an insurance policy with a 
smaller but guaranteed death benefi t?”19 

The Cochran court held that the trustee had acted 
prudently. In particular, it emphasized that appro-
priate review and careful consideration of less than 
perfect alternatives had been undertaken. The court 
also emphasized that there had been no inappropriate 
delegation of the trustee’s ultimate decision-making 
responsibility, despite retention of consultants, and 
noted that the trustee had engaged its own outside, 
independent expert with no economic stake in the 
outcome of the suitability determinations. But, even 
though the court did not hold KeyBank liable, the 
decision is of critical signifi cance because the court 
reinforced the need for trustees of ILITs (1) to monitor 
performance of the trustee-owned life insurance as 
long as it is an asset of the trust, (2) to investigate the 
suitability of the policy as it relates to possible alterna-
tives particularly when the TOLI holding encounters 

funding problems and is likely to lapse before the 
insured’s death, and (3) to choose among alternative 
policies and to implement the chosen solution in 
a prudent manner. While the action taken may not 
prove correct in hindsight, the fact that the process 
followed evidences fulfi llment of the trustee’s fi du-
ciary duty and was suffi cient to insulate the trustee 
from liability.

Another recent decision, by the Delaware Chancery 
Court, Paradee v. Paradee,20 stands for the proposi-
tion that the trustee of an ILIT must act rigorously on 
behalf of the trust benefi ciaries with respect to the 
management of life insurance held in trust and must 
not use it for the benefi t of the settlor and in a fashion 
that undercuts the return to the trust benefi ciaries. 
Paradee involved a suit by a benefi ciary of an ILIT 
against the trustee of an ILIT for breach of trust. The 
trustee had entered into an unsecured, fi xed-rate 
loan to settlor and his spouse. The proceeds for the 
loan were obtained by the trustee by borrowing from 
the otherwise paid-up Manufacturers Life Insurance 
Company policy held in trust. As a result, the policy 
value was drawn down and the policy eventually 
lapsed. Because of the reduced net policy value, the 
trustees also received fewer shares of Manufacturers 
Life Insurance Company when it demutualized. The 
Delaware Chancery Court found the trustee liable 
for breach of his fi duciary duty, holding that he had 
violated the duty of loyalty and the duty to manage 
the trust “with the care, skill, prudence and dili-
gence under the circumstances then prevailing that 
a prudent person acting in like capacity and familiar 
with such matters would use to attain the purposes 
of the account.”21 The case emphasizes the need for 
the trustee not simply to act as the agent of the set-
tlor, even though this is largely what is expected by 
the settlor in the typical ILIT arrangement. Once in 
trust, the assets must be managed exclusively for the 
benefi t of the benefi ciaries consistent with the settlor’s 
original intent and value may not be diverted for the 
settlor’s subsequent personal benefi t. The trustee of an 
ILIT must exercise care, skill, prudence and diligence, 
just like the trustee of any other trust.

While Cochran and Paradee afford guidance re-
garding the fi duciary duty of the trustee of an ILIT 
under the UPIA and the comparable Delaware Code, 
there is no authority yet that explicitly grapples with 
the uniqueness of the ILIT and whether this calls for 
special treatment and exemption from some of the 
requirements that are generally imposed on trustees. 
This puts the estate planning attorney who is advising 
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the trustee, whether by express or implied contract,22 
in a diffi cult position. 

Until the ILIT trustee’s duty of care is spelled out, 
the safest course for those estate planning attorneys 
advising ILIT trustees is that the trustee ought to 
behave as any other trustee would in selecting and 
managing the trust portfolio. At a minimum, this 
means that the estate planning attorney must stay 
abreast of the ongoing developments with respect 
to fi duciary duty of the ILIT trustee and proactively 
advise that the trustee do no less than the trustee in 
Cochran. Paradee’s concern with confl ict of interest 
is also of critical importance to the estate planning 
attorney. Not only must the attorney bring the issue 
of confl ict of interest to the attention of the trustee, 
but the attorney must also be careful not to breach 
his or her own fi duciary duty23 of loyalty and confi -
dentiality by representing expressly or impliedly the 
various interested persons in the TOLI. 

III. State Statutory Relief 
for Trustees
Notwithstanding the immediately foregoing recom-
mendation, the typical ILIT is fundamentally different 
than other trusts. The imposition of the same duties on 
ILIT trustees as are imposed on trustees of other trusts 
consistent with Modern Portfolio Theory will raise 
the costs of oversight prohibitively and discourage 
the typical, uncompensated, nonprofessional trustee 
from serving. In an effort to achieve the trust’s stated 
goals, regulation could destroy it to the point where 
the ILIT may well become uneconomical. 

An increasing number of states have recognized this 
conundrum and are addressing it by statute. These 
statutes err on the side of relieving ILIT trustees of 
the duties imposed by the UPIA or potential liability 
under a comparable statute.24 Although the goal of 
these statutes is fundamentally the same, each stat-
ute’s distinctive language adds nuance that may be 
signifi cant in determining the precise nature of the 
ILIT trustee’s remaining investment-related duties, if 
any, with respect to trustee-owned life insurance.25 
For example, North Carolina Code § 36C-9-903.1(a) 
explicitly states that the trustee has no duty with re-
spect to a contract of life insurance upon the life of a 
settlor “(i) to determine whether any such contract is 
or remains a proper investment; (ii) to exercise policy 
options, including investment options, available un-
der any such contract; or (iii) to diversify any such 
contract.” Florida Statutes Annotated § 736.0902, 

however, is more expansive in its release of the ILIT 
trustee from duties that, presumably, would otherwise 
be imposed. That statute provides: 

“(1) Notwithstanding the provisions of s. 518.11 
or s. 736.0804, with respect to any contract for 
life insurance acquired or retained on the life of 
a qualifi ed person, a trustee has no duty to:

   (a) Determine whether the contract of life 
insurance is or was procured or effected 
in compliance with s. 627.404;

   (b) Determine whether any contract of life in-
surance is, or remains, a proper investment;

   (c) Investigate the fi nancial strength of the 
life insurance company;

   (d) Determine whether to exercise any 
policy option available under the contract 
for life insurance;

   (e) Diversify any such contract for life insur-
ance or the assets of the trust with respect 
to the contract for life insurance; or

   (f) Inquire about or investigate the health or 
fi nancial condition of any insureds.

   (2) For purposes of this section, a ‘qualifi ed per-
son’ is a person who is insured or a proposed 
insured, or the spouse of that person, who has 
provided the trustee with the funds used to ac-
quire or pay premiums with respect to a policy of 
insurance on the life of that person or the spouse 
of that person, or on the lives of that person and 
the spouse of that person.”

The fact that a state has enacted a statute does not 
assure exculpation from liability. A careful consid-
eration of these exculpatory statutes reveals gaps 
and limits of coverage. For instance, the Florida 
statute requires that trustees not be compensated for 
services not performed. This begs the question that, 
if a trustee is no longer providing particular services 
pursuant to the Florida exculpatory statute, did that 
trustee correspondingly reduce its trustee fees, and, 
if not, does such exculpatory language protect the 
trustee after all? Furthermore, exculpatory statutes 
are generally read narrowly and interpreted against 
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the party claiming relief from liability. Accordingly, 
an advisor would be mistaken to assume that the 
trustee of an ILIT need not be concerned about the 
duties imposed by the UPIA or comparable statute. 

An obvious solution to the problem of ill-defi ned 
ILIT trustee duty-of-care is to include an exculpatory 
provision in the trust instrument itself. One problem 
with this approach, however, is the diffi culty of proper 
drafting. A correct balance needs to be struck between 
relieving the trustee from onerous or uncertain obli-
gations on the one hand, and assuring that the trust 
policy or policies experience appropriate management 
and oversight over the years. Moreover, even when the 
objective is the inclusion of a far-reaching exculpatory 
provision in the instrument, such clause may not be 
enforced. The provision may be held to be at odds 
with what a court determines to be the public policy 
mandates of the UPIA or comparable state statute.26

Ironically, the estate planning attorney, if represent-
ing the settlor, may well have a duty to alert the settlor 
to the existence of such statute and to take action to 
assure that it does not apply. While the statute affords 
relief to trustees, it puts the trust estate itself in jeop-
ardy. A trustee will simply not have to be concerned 
about exercising the sort of oversight that would be 
required in the case of the ordinary trust. 

What, then, would the estate planning attorney’s 
duty entail in this situation? To the extent a duty is 
owed to the settlor, the duty might well involve dis-
cussing the exculpating statute with the settlor and, if 
the settlor is so inclined, including a provision in the 
trust instrument that does not exculpate the trustee. 
Alternatively, a provision could be included in the 
instrument requiring the trustee to consult from time 
to time with an independent, expert reviewer.  

Most critically, the issue cannot simply be ignored. 
Especially since the settlor’s goal is to maximize the 
benefi ts, relative to acceptable levels of risk, ulti-
mately available to the intended benefi ciaries at the 
settlor’s death, a waiver of trustee liability coupled 
with the trustee’s inattention to the life insurance, 
could result in the benefi ciaries receiving consider-
ably less than originally anticipated and defeating 
the very plan incorporated in the documents drafted 
by the estate planning attorney.

If representing the settlor, the attorney may owe 
a duty to include a clause overriding the statutory 
waiver or establishing a mechanism for ongoing 
oversight, not only to the settlor, but directly to the 
benefi ciaries27 as well. In addition, to the extent the 
attorney is engaged directly in estate planning for a 

benefi ciary or in representing the benefi ciary with 
respect to the settlor’s estate planning, the attorney 
who is made aware of the benefi ciary’s ILIT interest, 
ought to insist on the inclusion of a clause overriding 
the statutory exculpation of the trustee. If the trust is 
already operational, then the attorney ought to insist 
on an immediate review as well as the inclusion of a 
mechanism for ongoing review. This request may, in 
turn, bring the settlor’s original estate planner back 
into the fold. If that attorney takes on the responsibil-
ity for responding to the request by the benefi ciary’s 
attorney, then he or she may see the duties owed to 
the settlor expand with respect to the TOLI. 

IV. Basis for Attorney Liability
Although there has been increasing focus on the 
duties of the ILIT trustee, there has been virtually 
no consideration of the duties owed by the estate 
planning attorney with respect to the selection of 
life insurance or the creation and administration of 
an ILIT.28 In determining whether the attorney owes 
some sort of duty, the nature of that duty, and to 
whom it is owed, the scope of representation must 
fi rst be considered. In this regard, importantly, the 
duty of the attorney may exist whether or not a state 
statute relieves the trustee of any duty to exercise 
oversight over the policies held in trust. The attorney 
is generally regarded as owing three separate types 
of duties—those founded in contract, those founded 
in tort law, and those founded in fi duciary law. Each 
theory of law imposes its own preconditions to liabil-
ity, understanding of whom is owed the duty, burdens 
of proof, calculus of relief, and statute of limitations. 
While many courts invoke the three theories when 
imposing liability on attorneys, they often fail to ana-
lyze and apply the theories distinctly, thereby creating 
a great deal of analytical confusion and uncertainty 
as to what is required of an attorney in representing 
the client. Nevertheless, a cautious attorney ought 
to be aware of the nature and consequences of the 
application of each theory, assuming that a court 
does apply them in an analytically distinct fashion. 

A. Contract 
The relationship between the estate planning attor-
ney and his client is clearly a matter of contract law, 
whether express or implied. Thus, to the extent there 
is an engagement letter and it is carefully drafted, the 
attorney’s responsibility with respect to life insurance 
or, for that matter, any other topic, can be excluded 
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from the contract. Therefore, one consideration for 
the estate planning attorney is to carefully defi ne the 
limits of his duties, taking care to exclude responsi-
bility with respect to the suitability of policies being 
acquired by the trustee or transferred into trust. More-
over, the estate planning attorney must take care not 
to alter the contract implicitly by subsequently taking 
on matters that indicate a departure from the original 
terms of the engagement letter. Limiting the scope 
of estate planning representation may be easier said 
than done. To begin with, the scope of the contract 
may be held by a court to extend beyond its express 
terms. Even if the attorney is careful not to provide 
advice beyond the terms of the express contract, an 
implied contract may be recognized as existing with 
respect to those matters that are not mentioned, but 
which may be rationally implied from the terms of 
the contract.29 In addition, some courts may impose 
an implied obligation to perform the express terms 
in a competent and professional manner.30 Other 
courts reject the imposition of such obligation based 
on contract law and simply require performance of 
the express contract terms. Nevertheless, the estate 
planning attorney cannot be certain which approach 
will apply in his or her instance of representation. If 
an obligation of competent and professional repre-
sentation is implied, this leads to the separate and 
completely unanswered question of what constitutes 
competent and professional representation with re-
spect to life insurance and ILIT estate planning.

Entirely apart from obligations imposed by the law, 
there is the very practical problem that the client is 
likely to expect comprehensive advice and will not 
be satisfi ed with an attorney who conceives of his 
role as no more than the drafting of governing in-
struments.31 Indeed, this is the whole point of estate 
planning—there are many threads, some involving 
law, some taxes, some fi nances and preservation, 
enhancement and transition of wealth. The purely 
legal ones cannot be neatly segregated; nor would any 
self-respecting planner seek to do so.32 Life insurance 
is a classic example of one of those threads regarding 
which, in practice, the legal/tax/fi nancial components 
are inextricably intertwined. For example, when the 
client asks the attorney to review and advise as to the 
agent’s or broker’s policy recommendations, the estate 
planning attorney will have a diffi cult time begging 
off, or limiting his advice to the actual life insurance 
contract’s “legal” issues and still retain the client. 

Assuming then that the estate planning attorney 
believes life insurance is an integral part of the 

estate planning services he or she offers to a client 
who is the settlor-insured, will the estate planning 
attorney be expected to advise on such matters as 
the inner workings of the policy, its comparabil-
ity and competitiveness to other policies from a 
fi nancial standpoint, the long-term reliability of the 
insurer, and the policy’s appropriateness in terms of 
the settlor’s objectives in maintaining the policy and 
in owning it in trust?33 To the extent that the estate 
planning attorney consults with and responds to 
queries of the family member serving as trustee or 
family members who are benefi ciaries, will there be 
a continuing obligation to oversee the trust admin-
istration, including the trustee’s new duties under 
the UPIA? Even if not formally agreed to, voluntary 
involvement in these issues may well give rise to 
a fi nding of implied contractual obligations. Even 
without active involvement in these matters, they 
may be deemed to be implied contractual obligations 
as a natural extension of the advice that the estate 
planning attorney dealing with life insurance and 
TOLI is otherwise required to render.

B. Tort Law: Professional Malpractice 
and Ordinary  Negligence
Apart from contract law, the attorney faces exposure 
to tort liability in the semblance of professional neg-
ligence or malpractice. The attorney is required to 
exercise the proper skill and professional judgment 
under the conditions existing at the time the advice 
was given. The duty imposed on the attorney arises 
out of the same attorney-client relationship that gives 
rise to a contract claim. But, while the contract theory 
of liability is based on the consensual understand-
ing reached by the attorney and client34 and that is 
voluntarily undertaken, the professional malpractice 
claim is not based on the agreement of the parties. 
Rather, a standard of care that is independent of the 
parties’ understanding is imposed on the attorney. It 
arises out of social responsibility for the protection 
of others and depends on an analysis of “foresee-
ability, the likelihood of injury, the nature of risks, the 
magnitude of the burden of guarding against injury, 
and the consequences of placing the burden upon 
the defendant.”35

With respect to professional negligence, the plain-
tiff will have to establish (1) a duty of care owed by 
the attorney to the particular plaintiff; (2) the breach of 
that duty arising from the scope of the attorney-client 
relationship; (3) the failure of the attorney to act in 
a reasonable and prudent manner; (4) injury; (5) the 



8 ©2012 B.D. Flagg and N.E. Schoenblum

Trustee-Owned Life Insurance

extent of the damages suffered; and (6) proximate 
causation whereby the breach caused the injury.36 
But if there is no duty of care, the further issues are 
not implicated.

The initial question—what is the duty of care of 
an estate planning attorney today with respect to 
the selection and performance of trustee-owned life 
insurance—is a question of law.37 Courts determine 
the duty of care based on an amorphous connection 
of various policy considerations.38 There is simply no 
way to predict when and how an attorney’s duty of 
care with respect to life insurance will alter and in 
what sense. To date, courts have shown little interest 
in expanding the attorney’s duty beyond the draft-
ing function, at least when the attorney has chosen 
not to go beyond the provision of the instrument.39 
Furthermore, several judicial decisions have made 
clear that the attorney has no continuing duty to 
monitor or to investigate performance of the plan 
over time.40 This viewpoint is refl ected in the ACTEC 
Commentaries on the Model Rules of Professional 
Conduct 1.4, in which the conception of “dormant 
representation” is set forth. After the initial drafting 
phase and the transfer of assets into trust, the attor-
ney has no further duties with respect to the estate 
plan, presumably including life insurance and the 
ILIT. Representation enters a dormant phase until 
renewed by a client contact at a later date to which 
contact the attorney is responsive. Other judicial 
decisions have held that the attorney has no duty to 
confi rm client information provided by conducting 
an independent investigation41 or to investigate the 
extent of the client’s assets.42 Indeed, even when the 
attorney has represented the family overall and has 
a continuing association, there is no obligation to 
follow up with respect to the estate plan.43

Even when the attorney has actively advised as to 
investments and, in doing so, has not exercised ap-
propriate due care and diligence, the attorney has 
been held not to be liable for malpractice. In one 
earlier case, the New York Surrogate’s Court held that 
the trust benefi ciaries lacked privity to bring suit and 
that only the trustee had standing to do so. However, 
even if the trustee sued, there would be no liability 
unless the trustee could establish “that the invest-
ment losses were proximately caused by the failure 
to properly advise him and that but for such failure 
the loss would not have occurred.”44 In addition to 
echoing this same theme, a more recent decision, 
Zinn v. Salomon, Smith Barney, Inc.,45 found that the 
attorney could not be held liable because the client, 

too, had been actively involved in monitoring the 
trustee’s investment decisions. Thus, when the attor-
ney represents a client who remains actively involved 
in portfolio performance and investment choice, the 
attorney cannot be held liable for investment deci-
sions the client has effectively made.  

These decisions should provide little comfort to the 
estate planning attorney. First, the strict privity rule 
is in decline as a means of limiting the persons to 
whom the attorney owes a duty.46 Second, the “but 
for” causation is a minority position. As long as the 
advice or lack thereof of the estate planning attorney 
could be shown to have been a substantial factor with 
respect to the client’s or intended benefi ciary’s loss, 
this may suffi ce. Third, in many cases, the client will 
not be actively involved in insurance-related deci-
sions, so that the attorney will not be able to shift 
responsibility to the client.

To the extent that the estate planning attorney is 
performing tasks typically not within the accepted 
view of the attorney’s scope of legal representation, 
the estate planning attorney’s potential exposure 
to liability may be even greater than in the case of 
legal malpractice. Assume that the attorney actively 
participates in the review and selection of an appro-
priate life insurance policy or policies for the trust 
and advises on the most tax-advantaged methodol-
ogy for structuring and fi nancing it over time. The 
more aggressively the attorney involves himself in 
the life insurance facet of the planning process and 
it is deemed distinct from and not inextricably tied 
to legal advice, the more likely the attorney may 
have liability imposed based on his function as an 
independent advisor or consultant and not as an at-
torney.47 In this situation, the elements of negligence 
and the proof necessary to establish a claim may be 
considerably more lenient than in the case of profes-
sional malpractice. Furthermore, defenses to liability, 
especially with regard to claims by third parties, may 
be far less formidable.48 Perhaps, most troubling, the 
attorney may be placing in jeopardy his or her mal-
practice insurance coverage. While many policies are 
written broadly to cover advice that is not technically 
“legal” in nature, there can be no assurance that is 
the case with respect to a particular policy or that 
the insurer will not seek to adopt a narrow reading 
of the contract language.49 Additionally, the attorney 
may be regarded as volunteering services and hold-
ing himself out as an expert, upon which the client 
has every reason to rely. In this case, the scope of the 
attorney’s duties may, indeed, morph beyond what 
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the law traditionally imposes on him, and require 
him to sort through the relevant issues and guide the 
client. There is a considerable disparity of case law 
from one state to another on whether the attorney 
owes any duties to the ILIT trustee or the trust ben-
efi ciaries with whom he has not met. This disparity 
is discussed below.50 However, duties extending to 
persons other than the settlor may well be recognized 
as a matter of law if the attorney actually is advising 
the trustee. In the typical ILIT situation, this is a quite 
commonplace occurrence, especially when a close 
relative is serving as trustee or co-trustee.51 If other 
family members, who are trust benefi ciaries, are also 
involved in discussions or the planning process, the 
attorney’s duty may well extend to them. Even if they 
are not directly involved, the benefi ciaries could be 
foreseeably harmed by the selection of an inappropri-
ate policy or by a failure to oversee the policy during 
the period of trust administration.  

No doubt, the estate planning attorney would 
be well advised to shy away from matters that are 
clearly non-legal in nature. Even when the non-legal 
is clearly tied to the legal, the attorney should not 
render advice with respect to matters in which he or 
she lacks expertise. If the attorney lacks the expertise 
to do the analysis, he or she must make this clear and 
may be able to satisfy the client by recommending 
the retention of an independent consultant who can 
do so. The addition of such person to the team may 
actually enhance the attorney’s credibility over time, 
especially if the result is the achievement of the in-
tended fi nancial results and distributions sought at 
the front-end.

C. Tort Law: Fiduciary Duty
A third basis for the estate planning attorney’s liability 
is breach of fi duciary duty. Of all bases for liability, 
this is the most ill-defi ned and controversial.52 For a 
majority of courts, this basis for liability stands on 
equal footing with professional negligence. While 
professional negligence is based on a breach of a 
standard of care, breach of fi duciary duty is said to 
be based on a standard of conduct. The distinction 
between a standard of care and a standard of conduct 
is not really defi ned. More to the point, the great ma-
jority of fi duciary duty cases are concerned with an 
attorney’s violation of the duty of loyalty when there 
is a confl ict of interest in representation.53 

With respect to life insurance, a typical situation 
in which a breach of fi duciary duty might be alleged 
is one in which the attorney, representing the settlor, 

also proceeds to advise the trustee or other family 
members as well. The trustee’s interest and that of the 
settlor are not precisely the same. Certainly, they may 
differ once the policies are held in trust. To the extent 
that the trustee routinely seeks advice from the attor-
ney, such as whether the Crummey letters have been 
handled properly, two questions must be addressed. 
First, as a matter of duty of care, must the attorney 
also review the continued viability of the policies in 
light of the goals of the settlor as set forth in the gov-
erning instrument, the current economic condition of 
the policy against the backdrop of general economic 
conditions, and familial circumstances? Most likely, 
the answer to this fi rst question is “No.” Of course, 
if the attorney volunteers responses to questions 
about the policy itself, this can open the door to 
broader duties in terms of ordinary negligence.54 A 
second question that also must be addressed is one 
that invokes the issue of breach of fi duciary duty. By 
now advising the trustee, is the attorney caught up 
in a confl ict of interest between the interests of the 
trustee and the benefi ciaries the trustee represents 
on the one hand and the interests of the settlor, the 
attorney’s original client? 

The possibility for confl ict of interest is especially 
rife in the context of life insurance planning. One 
need only consider the diverse investment goals of 
the various parties.55 As the attorney may very well be 
involved in discussions with all these parties, the fi -
duciary duties owed each will almost certainly clash. 
A notable example is when a state statute waives 
the duties that might otherwise be imposed on the 
trustee by the UPIA.56 The attorney will be required 
to preserve trustee freedom from liability at the same 
time assuring it in serving the interests of the settlor 
and, possibly, the benefi ciaries. This is a situation ripe 
with unavoidable confl icts of interest.

V. Signifi cance of Estate of 
Schneider v. Finmann
Recognizing that the principal basis for legal liabil-
ity for estate planning advice will be professional 
negligence, the estate planning attorney must also 
recognize that the concept of duty is not a static one. 
As more attorneys are alerted to issues surround-
ing TOLI and more of them address these issues on 
behalf of their clients, the judicial opinion of what 
constitutes the scope of an attorney’s duties with 
respect to TOLI may alter. Estate planning attorneys 
may be expected, at a minimum, to undertake or 
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advise the client to obtain an expert initial analysis 
of the policies under consideration. Support for this 
expansion of the estate planner’s duty with respect 
to trustee-owned life insurance can be found in the 
recent decision of the New York Court of Appeals in 
Estate of Schneider v. Finmann.57 

In Estate of Schneider, the personal representative 
of a decedent’s estate sued the decedent’s attorney 
for malpractice. The personal representative alleged 
that the attorney had “negligently advised dece-
dent to transfer, or failed to advise decedent not to 
transfer, the [life insurance] policy which resulted 
in an increased estate tax liability.”58 Specifi cally, a 
$1,000,000 policy had been transferred from one 
entity of which the insured was the principal owner 
to a second entity of which the insured was the prin-
cipal owner, and fi nally back to the insured in the 
year prior to his death. The court held that the estate 
could sue the attorney for having “caused harm to 
the estate. The attorney estate planner surely knows 
that minimizing the tax burden of the estate is one 
of the central tasks entrusted to the professional.”59  

There had been no previous decisions recognizing 
in such clear-cut terms the estate planning attor-
ney’s duty regarding tax savings. The language of a 
well-known, earlier decision imposing malpractice 
liability, Bucquet v. Livingston,60 was carefully limited 
in scope so as to apply only to the tax aspects of the 
marital deduction. The court emphasized the unique 
awareness that California attorneys should have of 
marital deduction planning, based on the dubious 
rationale that the marital deduction was enacted as 
a response to the advantage enjoyed by decedents of 
community property states like California. 

In Bucquet, the attorney had drafted a two-trust 
estate plan, one of which was intended to qualify for 
the marital deduction. The other trust was intended 
to be a nonmarital family trust with a life estate go-
ing to the surviving spouse. However, in drafting 
the nonmarital trust, the attorney included a provi-
sion giving the surviving spouse a general power of 
appointment. After the settlor’s death, the attorney 
was retained to handle probate and related matters. 
He failed to advise the surviving spouse of the tax 
consequences of the general power of appointment 
and that she could disclaim it and, thereby, avoid 
California inheritance tax. She subsequently sued 
him successfully for professional malpractice. 

The court in Bucquet emphasized that powers of 
appointment are a signifi cant part of trusts and estates 
law generally and that the marital deduction is one 

of the “best known estate planning devices.” Thus, 
even if the attorney’s role is circumscribed narrowly 
to simply include traditional trusts and wills draft-
ing, there is a basis for concluding that potential tax 
problems from faulty drafting are within the ambit 
of a reasonably competent and diligent practitioner. 

Estate of Schneider v. Finmann is an important 
decision because it mainstreams life insurance tax 
planning in the same manner that Bucquet main-
streams marital deduction and power of appointment 
tax planning. In each case, a court has determined 
as a matter of law that the attorney engaged in es-
tate planning is required to exercise due care and 
diligence with respect to such issues as part of his 
overall representation of the client. 

 Taking this reasoning one step further, if “minimiz-
ing the tax burden” is a duty that an attorney engaged 
in estate planning must consider in connection with 
life insurance on the client’s life, then why is not the 
appropriateness and long-term investment quality of 
that life insurance also within the scope of the attor-
ney’s duty? There would not appear to be any point 
in requiring an attorney-advisor to create a trust or 
utilize some other tax-saving technique with respect 
to life insurance, if there is no duty to advise with 
respect to the prudent management and preservation 
of the underlying asset itself or the achievement of the 
settlor’s initial investment and distributional goals. Or 
at least a duty to advise clients and/or benefi ciaries as 
to their right to seek advice about the prudent man-
agement and preservation of the underlying asset. The 
tax savings will be of little benefi t, for example, if the 
policy will not yield the promised net return or may 
not even survive the lifetime of the insured client.

No doubt, a distinction can be drawn between an 
attorney’s awareness of the tax law and an attorney’s 
facility to engage in fi nancial and investment analysis 
and advice. However, “minimizing the tax burden” 
connotes considerably more than a dry dissertation 
on the tax consequences of a course of conduct 
chosen by the settlor. The quoted language indicates 
an affi rmative duty, the need to engage proactively 
to obtain a particular result for the client that is net 
positive from a fi nancial standpoint.

Furthermore, tax law is recognized as a specialty 
and few attorneys, including those who engage in 
wills and probate, would claim expertise. Yet, they 
are expected now in California and New York to be 
able to advise with respect to the tax consequences 
of key components of estate planning. What, then, 
should the attorney do, if he or she simply lacks the 
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skills to engage in tax or fi nancial analysis? One pos-
sible solution is for the attorney to inform the client 
upfront that this sort of advice is invariably necessary 
when dealing with the life insurance component of 
estate planning and that outside expertise will be 
required. Informing the client after he is “all in” may 
be too late. At that point, the client may rightfully 
believe that the attorney should be responsible for 
such additional costs.  

VI. Role of Privity
No matter how expansive the attorney’s duties may 
be as a result of the evolving conception of how TOLI 
must be administered, the attorney need have little 
concern if he cannot be sued. Much of the opinion in 
Estate of Schneider actually addresses the standing of 
the estate and trust benefi ciaries to bring suit against 
the estate planning attorney following the death of 
the insured. Historically, only the actual client could 
sue the attorney for professional negligence.61 This 
was known as the privity requirement, designed to 
limit the universe of persons to whom the attorney 
would be deemed to owe a duty of care, an especially 
important consideration in light of the attorney’s fi du-
ciary duty of loyalty owed to his or her client. Thus, 
in a strict privity state, a trustee or trust benefi ciary 
could not sue the attorney for losses sustained due 
to inadequate or incorrect advice regarding the ILIT 
and any policies the trustee owns.62 The benefi ciaries 
of the trust could not even sue the attorney for the 
trustee.63 Thus, privity in its strict form constitutes 
a powerful neutralizer of any potential liability the 
attorney might otherwise have. Indeed, once the in-
sured client is deceased, he can no longer sue; nor 
can anyone else, as they were not in privity with the 
estate planning attorney. 

New York has rigorously enforced a strict privity 
rule. In Estate of Schneider, the New York Court of 
Appeals changed all that. It confi rmed that privity 
still barred suit by the benefi ciaries of the decedent’s 
estate. However, it also held that the decedent’s estate 
could sue the attorney. The Court of Appeals, relying 
in part on an earlier decision of the Texas Supreme 
Court,64 held that the estate essentially stands in the 
shoes of the decedent. Accordingly, since the client 
might have sued the attorney, the estate may sue.65   

The court in Estate of Schneider did not consider the 
reach of the holding. Specifi cally, if the estate is truly 
in the shoes of the decedent, the recovery against the 
estate planning attorney ought to be quite limited. 

After all, during his life, the client would have likely 
suffered no consequences other than a defective plan 
requiring re-working. Thus, the recovery would be 
limited to the fees paid the attorney for a defective 
product. On the other hand, if as appears to be the 
case, the estate can bring a malpractice action, for 
injuries suffered when the plan became fi xed at the 
decedent’s death, then the recovery would include 
the taxes unnecessarily paid because of the poor 
handling of life insurance in the estate. Still, the 
problem with this result is that the estate is standing 
in the shoes of the decedent, not the benefi ciaries. 

In the case of a trust, including an ILIT, the ques-
tion is whether the benefi ciaries, as well as a trustee 
have the right to sue. If the attorney simply repre-
sented the settlor, the trustee’s standing to sue will 
turn on whether the privity rule is observed.66 If it is 
observed, then the trustee will not have a right to sue 
since there was no contractual relationship with the 
attorney. Even if the trustee is the proper party with 
standing to sue the attorney, a sharp distinction may 
be drawn between the interests of the trust itself and 
the trustee individually. Courts have disagreed as to 
whether the trustee in his individual capacity may 
sue the attorney in order to recoup damages paid 
to benefi ciaries for improper management of assets, 
based on the attorney’s advice.67 

As for the right of the benefi ciaries, their standing 
is likely to be even more uncertain than that of the 
trustee. Even when the attorney has provided counsel 
to the trustee, and not just the settlor, so that privity 
is not an issue, the courts have been divided on the 
standing of the benefi ciaries.68 Some have expressed 
concern that permitting the benefi ciaries to sue 
clashes with the principle that the trustee’s interests 
may at times be in confl ict with those of some or all 
of the benefi ciaries.69 The benefi ciaries’ only solution, 
if the trustee fails to sue the attorney, is a suit against 
the trustee.70 

The effect of Estate of Schneider, with respect to 
the strict privity rule, unless narrowly construed by 
later decisions, may well be to bring New York more 
or less in line with the majority of states where the 
privity barrier has fallen.71 In those states, where there 
has been a clean break with the privity doctrine, the 
effect is to extend the duty owed to the client to the 
intended benefi ciaries or to the trustee, acting on be-
half of the interests of the benefi ciaries.72 Since trusts 
may have numerous benefi ciaries, some with present 
interests and others with future vested or contingent 
interests, the attorney’s liability exposure for breach 
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of duty to persons other than the client with whom 
he contracted is not insignifi cant.73 

However, the assumption should not be made that 
the abandonment of the privity rule with respect to 
wills applies to inter vivos transfers as well, as in the 
case of an ILIT. A striking example is Florida. In Lor-
raine v. Grover, Ciment, Weinstein & Stauber,74 the 
court made clear that privity still applied: “Generally, 
an attorney is not liable to third parties for negligence 
or misadvice given to a client concerning an inter 
vivos transfer of property.” The court reasoned that 
the abandonment of privity with respect to wills was 
a “limited exception…to the privity requirement in 
legal malpractice actions.”

VII. The Effect of the 
Statute of Limitations
Another barrier that has traditionally worked in the 
attorney’s favor against liability for fl awed estate 
planning representation is the statute of limitations. 
The traditional rule is that the statute begins to run 
when the error occurs (the occurrence rule), which 
is more often than not at the completion of the draft-
ing process or, possibly, when property is irrevocably 
transferred into trust.75 Especially when the statute is 
abbreviated in length, such as a year or two, the abil-
ity of persons other than the contractual client to sue 
is severely limited, if not impossible. This is the case, 
even if there is no privity requirement. For example, 
if the statute of limitations begins to run with an ILIT 
at the time the policy is acquired by the trustee, there 
is little likelihood that the settlor, trustee, or any of 
the benefi ciaries will discover the issue before they 
will be time-barred from suing. 

Just as the abandonment of privity, in many states, 
has eliminated a formidable barrier to lawsuits against 
attorneys who engage in estate planning, dramatic 
alterations in the jurisprudence relating to the statute 
of limitations have magnifi ed the exposure of the at-
torney. The majority of jurisdictions now hold that the 
statute of limitations begins to run only when a ben-
efi ciary discovers or reasonably could be expected 
to discover the breach of duty by the attorney.76 In 
the case of benefi ciaries who are not adults or not 
yet ascertained, this discovery rule leaves the door 
open to malpractice claims for years following the 
completion of the estate planning.  Even with respect 
to competent adult benefi ciaries of an ILIT, in many 
cases they will not reasonably be able to discover 
fl aws in the trust or the monitoring of the policies 

until the insured’s death. This could be years after 
the ILIT was established and the policy acquired. As 
a consequence, the liability of the estate planning at-
torney could have a very long and very large tail risk.

For instance, ILIT trustees generally have a duty to 
incur only those costs that are reasonable and appro-
priate for the purposes of the trust. However, because 
prevailing life insurance industry marketing practices 
revolve around the use of illustrations of hypothetical 
policy performance, and because these illustrations 
reveal neither costs nor whether those costs are justi-
fi ed relative to peer-group product alternatives, ILIT 
trustees will often lack the ability to demonstrate 
that they have investigated policy costs as required. 
Unfortunately, for the trustee and possibly the estate 
planning attorney, this defi ciency may most likely be 
discovered upon the death of the insured, potentially 
a long time after the completion of the estate plan and 
the trust invested in the policy. As such, trustees may 
be vulnerable to accusation by trust benefi ciaries that 
they were over-charged for the amount of insurance 
they actually received and to the claim that, had they 
not been over-charged, they would have received 
more death benefi ts for the same premiums. Even 
worse, comparing illustrations of hypothetical policy 
performance for different policies can be considered 
“misleading” and “improper” by the chief regulatory 
body of the fi nancial services industry and the chief 
actuarial body of the life insurance industry, respec-
tively. As a result, estate planning attorneys may also 
be vulnerable to accusation by trust benefi ciaries that 
they were improperly advised about their rights under 
prudent investor statutes. In addition, trust benefi cia-
ries may again assert that they were over-charged for 
the amount of insurance actually received, and that 
had they not been over-charged, they could have 
received more death benefi ts for the same premiums.   

Nevertheless, the statute may still run for an ab-
breviated period of time beginning from the time of 
discovery—perhaps, only one year. Here is where the 
characterization of the attorney’s advice may prove 
signifi cant. If the attorney is liable for ordinary negli-
gence, because the advice rendered is not “legal” in 
nature, then the statute of limitations may actually be 
for a longer period of time following discovery than 
in the case of professional negligence.77

The estate planning attorney may also face continu-
ing exposure to liability, notwithstanding the statute of 
limitations, for another reason. Under the continuing 
representation doctrine, the cause of action may not 
accrue for statute of limitations purposes until the 
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representation of the client, with respect to the same 
matter in which the legal malpractice occurred, ter-
minates. This doctrine is especially troublesome in the 
ILIT setting, because the attorney’s informal response 
to queries during the existence of the trust may justify 
a fi nding of continuing representation. Indeed, some 
states, such as Ohio, may require “an attorney to pro-
vide actual notice to a client of the termination of the 
attorney-client relationship” and that “[i]n the absence 
of a clear-cut affi rmative act by either party which ter-
minates the relationship, the parties’ subjective intent 
and reasonable expectations should be considered.”78

There is one wrinkle in the statute of limitations 
analysis that requires further consideration. Unlike 
an estate, the ILIT established during the life of the in-
sured may be operational for many years. If the trustee 
fails to bring suit in a timely fashion after assuming 
the trusteeship or within the allowable period follow-
ing the time when he should have discovered fl aws 
in the policies held in trust, the trustee will no longer 
be able to sue.79 What recourse will the benefi ciaries 
have later on? Certainly, if the benefi ciary knows of 
the acts by the trustee constituting the breach, the 
benefi ciary can sue the trustee. While the benefi ciary 
may have to defer to the trustee to sue the attorney, the 
benefi ciary can seek to compel the trustee to sue and 
may, in certain circumstances, even sue the attorney in 
equity for restoration of losses if the trustee has refused 
to sue.80 However, the statute of limitations will begin 
to run for the benefi ciary as well from the time that 
the benefi ciary discovered or could have discovered 
information as to the attorney’s challenged conduct.81 

Conclusion
Life insurance plays a vital role in many clients’ estate 
planning. The estate planning attorney will need to 
address the topic at some point in the representation 
of the client. What remains unsettled is, just what are 
the estate planning attorney’s duties and obligations 
to the client and other interested persons with respect 
to life insurance? There may also be uncertainty as to 
who the client is, a matter that may alter over time 
when dealing with the establishment and oversight 
of an ILIT. All this uncertainty puts the estate planner 
in a rather precarious posture, especially as lawsuits 
for attorney malpractice are now commonplace and 
show no signs of abating. Too constricted a view of the 
requisite advice can expose the attorney to liability; too 
liberal a view of the requisite advice can result in the 
same. The attorney faces liability under three distinct 

theories of law, contract, express or implied; the tort of 
legal malpractice or professional negligence; and the 
tort of breach of fi duciary duty. At a distance, each of 
these seems redundant. Closer consideration reveals 
that each has its own ins and outs—thereby increas-
ing the likelihood that an attorney, despite seeking to 
sidestep the liability trap, may actually get caught in it.

The exposure to liability now confronting the estate 
planning attorney dealing with life insurance and 
TOLI is to a considerable degree the consequence 
of a number of relatively recent developments. These 
include the widespread enactment of the UPIA with 
its application of Modern Portfolio Theory principles 
to ILITs, the increasing diversity and complexity of 
life insurance products, the growing enactment of 
statutes exculpating trustees from the application of 
the UPIA, Schneider’s expansion of the attorney’s 
duty of care to include the task of advising how to 
minimize the taxation of life insurance, and the de-
clining signifi cance of the defenses of privity and the 
occurrence rule. When coupled with the willingness 
of courts to impose liability for ordinary negligence 
on lawyers rendering “non-legal” advice and the 
readiness of some courts to fi nd implied contractual 
obligations and/or continuing representation on the 
basis of marginal ongoing contact with the interested 
parties, the estate planning attorney dealing with life 
insurance is in a truly exposed position.

One possible solution is a carefully crafted agree-
ment with the client as to the scope of representation. 
However, the attorney’s subsequent conduct may 
override the express terms. Moreover, various obli-
gations and duties may be implied from the express 
terms in not always easily anticipated ways. Another 
alternative is for the estate planning attorney to ad-
vise the client to retain the appropriate expertise to 
deal with those “non-legal” aspects of life insurance 
that are not within the attorney’s expertise. Even 
then, the estate planning attorney must be careful to 
avoid confl icts of interest and to avoid activities and 
communications that could expand the universe of 
persons he or she is deemed to represent. Attorneys 
ought to be liable for the injuries they cause. How-
ever, the costs imposed should not be so high as to 
discourage the rendering of valuable legal advice 
on account of risk aversion. When it comes to life 
insurance products and ILITs, the exposure of the 
estate planning attorney is especially signifi cant for 
the reasons set forth above. Hopefully, this article 
has provided some valuable insights regarding this 
burgeoning problem.
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